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2009 CALAFCO SURVEY RESULTS
LAFCO’s Role as a Regulatory Agency: Terms and Conditions
On July 13, 2009, a survey was circulated among the LAFCOs to obtain responses to six
questions regarding terms and conditions. The questions dealt with different approaches
LAFCOs use to conditionally resolve problematic service issues such as securing service
availability upon annexation and mitigating service impacts to annexing and detaching
districts. Other survey questions dealt with common weaknesses of all conditions—
enforceability and the use of defensible conditions. Lastly, the survey inquired about
methods used to deal with some standard LAFCO issues such as the continuation and
transfer of tax authority and charges; enlarging a district board of directors; and the use of
Government Code Section 56886(v) covering matters incidental to any other condition.
The survey results identified some creative ways that LAFCOs address problematic
issues; however, it also highlighted the most common weakness of all conditions-enforceability. Some LAFCOs have addressed this enforceability issue by imposing
conditions prior to the jurisdictional boundary change process, or even outside of the
process. For example, several LAFCOs have assigned conditions to sphere actions to
ensure that the submittal of jurisdictional change applications are consistent with the
intent of the original sphere decision. A likely reason for this approach is that LAFCO
can have greater influence in shaping a project when the project is in the formative versus
final stages of design and implementation. The survey showed that Sacramento LAFCO
has adopted sphere conditions that must be satisfied before jurisdictional boundary
changes qualify for approval. The Sacramento conditions cover many regional issues,
such as housing affordability, orderly patterns of urban development, mitigation of
transportation congestion problems, preservation of sensitive habitats, and availability of
services.
The survey results also showed that Santa Cruz LAFCO resolved the
incremental effects of suburban fire agencies annexing territory belonging to other rural
fire agencies through conditions placed on sphere actions. Santa Cruz LAFCO also
adopted sphere-specific policies to establish urban/agricultural buffers.
Another, interesting survey conclusion pertains to the limited use of Government Code
Section 56886(v). This particular subsection of State Law is a “catch-all” provision that
permits the adoption of conditions that cover any other matters necessary or incidental to
any other term and condition. Perhaps, Government Code Section 56668(v) is not
frequently used because the provision is somewhat vague and LAFCOs struggle with its
applicability, meaning, and legality.
All LAFCOs that were surveyed seem to use terms and conditions to cover standard
jurisdictional issues, such as ensuring the availability of services, mitigation of service
impacts, transferring authority for charges and assessments, ensuring the availability of
adequate water supplies, etc. However, Santa Barbara LAFCO has creatively
conditioned some of its sphere expansions on withholding approval of individual
annexations until affected municipalities and school districts resolve growth and school
impact issues. Santa Barbara LAFCO has also used Government Code Section 56886(h)
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to require the subdivision of properties to establish more logical jurisdictional boundaries.
Another creative condition pertains to the preservation of prime agricultural land in Yolo
County. Yolo LAFCO has required the mitigation of the loss of agricultural land via the
provision of funds to a land trust for the purchase of agricultural easements or the actual
transfer of agricultural conservation easements to land of equal size or soil value.
A full summary of the questions and responses to the 2009 Terms and Conditions Survey
follows.
SURVEY QUESTIONS
1. Describe a particular LAFCO term and condition or issue that you believe is
problematic & would like the panel to address.
2. Has your LAFCO adopted a term and condition that could not be enforced or was the
subject of litigation? If so, what was the condition and outcome?
3. Give an example of an effective and defensible term and condition that your LAFCO
imposed to address a complicated issue?
4. Has your LAFCO adopted a term and condition to address any of the following?
a. Availability of services;
b. Mitigation of financial or service impact to either an annexing or detaching agency;
c. Transfer of authority for Mello-Roos charges;
d. Enlarging a district board of directors as part of consolidation, etc.;
e. If the answer is yes to any of the above, what was the condition?
5. Terms and conditions are usually confined to changes of organization per Government
Code Section 56886. Has your LAFCO adopted terms and conditions for LAFCO
actions other than changes of organization (e.g., spheres of influence, MSRs, etc.)? If
yes, what was the LAFCO action and condition?
6. Subsection (v) of Government Code Section 56886 gives LAFCOs considerable
discretion when adopting terms and conditions. This subsection permits conditions to
cover any other matters necessary or incidental to any other term and condition. What
condition has your LAFCO imposed under subsection (v)?

SURVEY RESPONSES
Problematic Terms and Conditions Issue
Water Availability. A problematic issue that El Dorado LAFCO has difficulty addressing
is the availability of water. El Dorado LAFCO policies & guidelines state that the
annexing agency must certify it has a sufficient supply of water to extend to annexation
territory. El Dorado LAFCO imposes a condition regarding water supply and obtains a
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letter certifying such from the subject entity. While that meets the letter of the condition
of approval, Jose Henriquez, Executive Officer of El Dorado LAFCO, does not believe
that it necessarily meets the spirit. Henriquez states that El Dorado LAFCO wants to
ensure there is sufficient water to meet the needs of new customers without
compromising or reducing service to existing customers. (Jose Henriquez, El Dorado
LAFCO)
Water districts in El Dorado County operate under a “first come first served” basis,
according to Henriquez. If they run out of water, then the districts feel they can tell
everybody else in line that they’re out, regardless of whether they’re in or out of the
district. What makes it difficult for El Dorado LAFCO is to determine whether there is
sufficient water to serve a new area, especially when the districts won’t guarantee or
reserve water for anyone until they purchase a meter. Consequently, they won’t input
new annexation numbers into their supply and demand numbers. They get frustrated with
El Dorado LAFCO when LAFCO staff incorporate recent annexations into its demand
calculations, so that compliance with Government Code Section 56668(k) could be
achieved – “The timely availability of water supplies adequate for the projected needs as
specified in Section 65352.5.” But the alternative, to take it to an extreme, is to annex the
entire county into a water district under the guise that they’ll just turn everybody else
down the moment they run out of water. But Henriquez notes that this would be absurd
because there is not enough water to serve everyone. So the question in El Dorado
County is, how to best draft a condition to meet the spirit and intent of Government Code
Section 56668(k) but also address how water districts conduct business? (Jose
Henriquez, El Dorado LAFCO)
Preservation of Prime Agricultural Land. Yolo LAFCO uses terms and conditions to
preserve prime agricultural land through allocation of funds to preserve agricultural land
or dedication of easements. For example, Yolo LAFCO processed an annexation to the
City of Woodland (Clark Pacific Annexation) involving 247.7 acres; 10.1 of those acres
are rights-of-way and the remaining 237.6 acres are fallow agricultural land. 101.7 acres
of the 237.6 are classified as prime soils (Class I and II), if irrigation is feasible.
Although the land has not been irrigated recently, it is possible to irrigate it. Through a
review of records and site visits, Yolo LAFCO staff determined that irrigation is feasible,
based upon the presence of an irrigation well (out of service, but not sealed or
abandoned), drilled to a depth of 600 feet and capable of delivering 3,000 gallons per
minute. The Commission concurred that irrigation is feasible, and therefore, required
mitigation as one of the conditions of annexation based upon the Commission’s
Agricultural Conservation Policy and CEQA. [The property was annexed for industrial
uses]. (Elisa Carvalho and Elizabeth Kemper, Yolo LAFCO)
“The Applicant shall provide to the Executive Officer a signed
agreement with the Yolo Land Trust, the City of Woodland and
LAFCO to mitigate for the loss of 101.7 acres of prime soils, prior
to the issuance of grading permits, in two phases. The mitigation
for either or both of these phases shall be via the provision of
funds to the Yolo Land Trust for the purchase of agricultural
easements at $3,500 per acre (plus a 5% endowment fund and
4

transaction costs) or via the transfer of agricultural conservation
easements to land of equal size and equivalent soils (plus
appropriate endowment) to the Yolo Land Trust. The purpose of
such easement shall be for agricultural conservation purposes only
and such easement language shall be consistent with the standard
Yolo Land Trust easement terms. The first phase will mitigate the
loss of 72.5 acres before (a) the issuance of any grading permit for
Sub-parcel A, or (b) May 1, 2004, whichever is sooner. The
second phase will mitigate the loss of 29.2 acres before the
issuance of any grading permit for the Sub-parcel B.”
Division of Property per Sec. 56886(h): Santa Barbara LAFCO has used terms and
conditions to require the subdivision of property. According to Santa Barbara LAFCO’s
Bob Braitman, those working in local government organization and services have for
years argued that LAFCO is not a land use regulating agency given the prohibitions in
Government Code Section 56375 that “the commission shall not specify how, or in what
manner, the territory shall be prezoned” and section 56886 specifying that LAFCO shall
not “directly regulate land use, property development, or subdivision requirements.”
However subsection 56886(h) allows LAFCO to impose conditions regarding “The
acquisition, improvement, disposition, sale, transfer, or division of any property, real or
personal.” (Emphasis added). According to Braitman, it appears a commission may,
therefore, approve a boundary change subject to the property being divided - through a
parcel map or subdivision - although it cannot directly regulate how the land will be
used. This may be an important distinction since it appears to allow LAFCOs to approve
annexing a portion of an existing legal lot to a city or special district subject to the lot
first being divided to reflect the Commission’s decision so lot lines reflect the approved
boundaries of the agency. (Bob Braitman, Santa Barbara LAFCO)
Financial Mitigation. Stanislaus LAFCO reports that a problematic and recurring issue
pertains to the mitigation of financial impacts to detaching agencies, especially fire
agencies. (Marjorie Blom, Stanislaus LAFCO)
Adoption of a Term and Condition that could not be enforced or was subject to
litigation
Enforcing a condition after completion of a boundary change. Santa Barbara LAFCO’s
Bob Braitman indicates that enforceability of terms and conditions is a difficult and
common problem, especially after completion of a boundary changes. Braitman states
that LAFCO has little ability to enforce its conditions once a boundary change is
recorded. He notes, however, that LAFCO or another party could bring a legal action to
require compliance. This course of action, though, would be questionable as to a
commission’s desire to expend funds or sue a local public agency. (Bob Braitman, Santa
Barbara LAFCO)
Unenforceability / litigation. In 1988, the El Dorado LAFCO approved the annexation of
an Indian Rancheria into a water district limiting service to residential use only and by a
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quantifiable amount (only to serve 40 homes). Wanting to build a casino, the tribe
threatened to sue LAFCO and the water district over the condition. Their main
arguments were that (1) LAFCO had no jurisdiction over the Rancheria and (2) the
condition regulated land use, which LAFCOs cannot do. While El Dorado LAFCO
disagreed on both counts, it offered the tribe and the water district a procedural way to
resolve the impasse over the condition. Instead, the tribe struck a side deal with the water
district and both parties ignored LAFCO. The Commission opted not to pursue the
matter. The casino is now built, operational and receiving water from the district. A
group of citizens filed a suit against the water district; their arguments include that in
servicing the casino, the water agency is violating the LAFCO condition. (Jose
Henriquez, El Dorado LAFCO)
Enforceability. Yolo LAFCO had a proposal for the reorganization of land into a CSD
and CSA for water, wastewater, street lighting, parks and recreation, and drainage
services. Development was planned for 38.4 acres of a larger 45.6-acre parcel. A canal
represented the proposal area’s western boundary and transected a portion of that parcel,
cutting off approximately 5.6 acres (the canal right-of-way accounted for remaining
acreage). The 5.6-acre remainder area was supposed to be deeded to the County.
According to the County, upon filing of the Final Subdivision Map by the County, the
project area and the 5.6 acre remainder area would each constitute a separate parcel.
LAFCO included this requirement as part of its own conditions:
“The project site and the 5-acre remainder area, southwest of the
proposal area and west of the Winters Canal, shall be designated
as separate parcels and issued a separate parcel number, upon
approval of the Final Map for the subdivision”.
The property was sold and has not yet been developed. The 5.6 acre area is still shown as
part of the larger parcel. Yolo LAFCO notes that unfortunately the proposal was
recorded and the certificate of completion issued without enforcing the condition. (Elisa
Carvalho and Elizabeth Kemper, Yolo LAFCO)
Consistency with annexing jurisdiction’s urban/agricultural buffer policy. Santa Cruz
LAFCO has had one municipal annexation condition that was litigated, but Executive
Officer Pat McCormick notes that LAFCO was not a party to the suit. Santa Cruz
LAFCO conditioned a municipal annexation to comply with the annexing City's
urban/agricultural buffer policy. The Farm Bureau sued the developer and the City
claiming, in part, that the subsequent residential subdivision plans didn't comply with the
City's policy and highlighted LAFCO's approval resolution in one of the causes of
action. LAFCO had followed the subdivision plan review (CEQA mitigation monitoring)
and, after hearing complaints from the Farm Bureau, suggested that the City make
revisions to the subdivision design in order to clearly comply with the City's buffer
policy. The Farm Bureau didn't think that the revised subdivision map and City
conditions met the letter of the City's buffer policy or the promises made by the City and
subdivider during the LAFCO hearings. The Farm Bureau sued the City and the
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subdivider. The case was settled in a manner that was substantially similar to the City's
subdivision approval. (Pat McCormick, Santa Cruz LAFCO)
Incorporation / facility transfer. In approving the incorporation of the City of Solvang in
1984, the Santa Barbara LAFCO imposed conditions (1) transferring a County-owned
facility (Veteran’s Hall) to the new City, (2) a financial payment from the new City to the
County, and (3) allowing the County to be able to continue to use the facility in
perpetuity without charge by the City to the County. Interestingly, the Court struck down
the condition and allowed the incorporation to stand; the court found the condition to be
capricious and not supportable. (Bob Braitman, Santa Barbara LAFCO)
Example of an effective and defensible term and condition that was imposed by
LAFCO to address a complicated issue
Boundary change impact mitigation. In approving a major city reorganization that
involved annexation to a city and detachment from a suburban fire protection district,
Santa Cruz LAFCO required a city to renegotiate a service agreement with the affected
fire district. City annexations for many years had been reducing the service area and
revenue base of fire districts in Santa Cruz County. The affected district in this example
had already closed a station in territory that the city previously annexed, and the city and
district had entered into an agreement that the city would be first responder into a part of
the district and the district would pay the city a negotiated amount per call. The district
argued that the major annexation was a "game-changer" and that the district couldn't
afford both the revenue loss and the increased city contract costs. The parties
successfully negotiated a new agreement and the annexation was recorded. (Pat
McCormick, Santa Cruz LAFCO)
Transfer of Assets. Marjorie Blom of Stanislaus LAFCO reports that her LAFCO adopted
a condition to transfer assets and liabilities associated with a fire district reorganization.
(Marjorie Blom Stanislaus LAFCO)
“All assets and liabilities including, but not limited to, liabilities
for payment of principle and interest on contractual obligations for
real property, furnishing and equipment, fire fighting apparatus
and equipment, operating expenses, supplies, licenses and permits
and any contingent liabilities for existing civil litigation of the
Valley Home Fire Protection Districts shall accrue to the Oakdale
Rural Fire Protection District as the successor district.”
Special Assessment. Stanislaus LAFCO reports that it routinely adopts conditions to
transfer the taxing authority from one jurisdiction to another. Pursuant to Government
Code Section 56886(t), special assessments that are approved by local agencies can be
extended to territory that is subsequently annexed into the agency. For example, the
special assessment currently in effect and collected by the Oakdale Rural Fire Protection
District was continued after the reorganization with another fire district (Home Fire
Protection District) (Marjorie Blom, Stanislaus LAFCO)
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Adoption of LAFCO terms and condition addressing select issues
Availability of services. In El Dorado County, water availability is the subject of
prevalent terms and conditions. El Dorado LAFCO’s Jose Henriquez reports that the
following is a typical condition imposed. (Jose Henriquez, El Dorado LAFCO)
“The Certificate of Completion shall be issued and recorded
subsequent to the fixing and establishment of any necessary right
of use of water by El Dorado Irrigation District in the subject
territory (§56886k). Nothing in this condition shall operate or be
interpreted to modify priorities of use, or right of use, to water, or
capacity rights in any public improvements or facilities that have
been fixed and established by a court or an order of the State
Water Resources Control Board.”
Mitigation of a financial or service impact to either an annexing or detaching agency.
Stanislaus LAFCO has adopted conditions to mitigate service impacts. In accordance
with Government Code Section 56375(n), the following condition has been imposed to
waive the automatic detachment provision that used to exist related to County Service
Areas. (Marjorie Blom, Stanislaus LAFCO)
“County Service Area (CSA) #15 is a funding mechanism to
provide extended storm drainage to the Villa del Lago
development and maintain the traffic signals at the Sperry
Avenue/Rogers Road intersection for their benefit. Detachment
would deprive the subject area services needed to ensure its
health, safety or welfare. Waiving detachment will not affect the
ability of the City to provide any service.”
Transfer of authority for Mello-Roos or other charges and assessments. Stanislaus
LAFCO has adopted conditions to transfer authority for charges and assessments. The
following condition was imposed.(Marjorie Blom, Stanislaus LAFCO)
“In accordance with Government Code Sections 56886 (t) and (u),
the City of Patterson shall have all the authority and responsibility
of the County for the administration of CSA #15 and any
previously authorized charge, fee, assessment and or tax of CSA
#15 shall be continued. In accordance with Government Code
Section 56886 (t) and 57330, the territory subject to annexation
shall be subject to the levying and collection of any previously
authorized charge, fee, assessment or tax of the City.”
Enlarging a district board of directors as part of consolidation, etc. The El Dorado
LAFCO has increased the size of district boards of directors as part of a consolidation.
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For the consolidation of El Dorado County FPD with two other fire districts, the board
was expanded from 5 to 7 members. (Jose Henriquez, El Dorado LAFCO).
In Santa Cruz County, a five-person fire protection district board was increased by two
members as part of reorganization. (Pat McCormick, Santa Cruz LAFCO)
Other. LAFCO’s ability to withhold approval gives it the power to impose “de facto”
conditions--or bring about conditions that it could not impose directly. An example cited
by Santa Barbara LAFCO’s Bob Braitman relates to school impact fees. The fees are
associated with new residential growth that requires annexations to the City of Santa
Maria in Santa Barbara County. The Santa Barbara LAFCO experiences situations
wherein a city (City of Santa Maria) may propose a major sphere of influence expansion
in anticipation of annexing hundreds of acres for urban uses, including in excess of 1,000
new homes. At the same time the affected school district (Santa Maria-Bonita
Elementary School District) claims that allowing new homes without sufficient
mitigations is illegal under CEQA. To address this problem, the Santa Barbara LAFCO
has granted the sphere expansion but withheld its approval of the individual annexations
until the parties reach a mutually satisfactory solution regarding school mitigation or
there is a solution satisfactory to the Commission regarding the mitigation of residential
growth on local school districts.
While Santa Barbara LAFCO did not directly impose “any conditions that would directly
regulate land use density or intensity, property development, or subdivision
requirements”, Bob Braitman reports that the effect was the same-- adequate mitigation
of impacts of new development on schools was achieved. (Bob Braitman, Santa Barbara
LAFCO)
Terms and conditions for LAFCO actions other than changes of organization
Conditions imposed confined to changes of organization. The following LAFCOs
generally restrict conditions to changes of organization: Marjorie Blom, Stanislaus
LAFCO; Jose Henriquez (El Dorado LAFCO); Bob Braitman, Santa Barbara LAFCO)
Subsection (v) of Government Code Section 56886. This subsection permits conditions
to cover any other matters necessary or incidental to any other term and condition
Sphere of Influence conditions. Santa Cruz LAFCO has adopted sphere-specific policies
when approving or revising an agency's sphere of influence. These state criteria under
which future boundary change applications will be reviewed.
(Example 1) When a municipal annexation proposes to annex out to the edge of the city
sphere of influence where the adjacent rural lands are shown on the County General Plan
to remain in commercial agricultural use, Santa Cruz LAFCO policy requires the urban
uses to establish an urban/agricultural buffer. A city that is actively annexing in these
situations has adopted a buffer policy that specifies design features for buffers (width,
fencing, acceptable uses within the buffer, etc.).
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(Example 2) In adopting a rural fire agency sphere, Santa Cruz LAFCO adopted a policy
requiring the evaluation of the incremental fiscal and service impacts of suburban fire
agencies annexing territory. The Santa Cruz LAFCO has used this policy, among
others, to turn down a fire district formation application that would remove territory and
revenue from the rural agency. (Pat McCormick, Santa Cruz LAFCO)
Sphere of Influence: Sacramento LAFCO has adopted extensive conditions of approval
for the City of Folsom’s sphere of influence in order to encourage well-ordered, efficient
urban development with sufficient services and to preserve open space resources,
agricultural land and habitat for species. Specifically, the sphere action was conditioned
on the following (Don Lockhart, Sacramento LAFCO):
Prior to submittal of any application to annex property, the City of
Folsom: shall: (a) revised and updates its general plan; (b) obtain
a determination of substantial compliance with HCD consistent
with GCS 65585(d) or (h); (c) meet its regional share housing
needs; (d) adopt appropriate land use designations for all property
within its sphere; (e) adopt prezoning; (f) promote planned and
orderly annexations; (g) submit to LAFCO for review and
approval, an updated Master Services Element; (h) prepare a plan
to address improvements to local roadways; (i) identify traffic /
transportation measures to mitigate regional transportation
impacts from proposed development; (j) include a Bikeway master
plan; (k) include hydraulic modeling for designated creeks; (l)
include a multi-species habitat mitigation strategy; (m) include
information sufficient to demonstrate on-site surface
contamination has been remediated; (n) demonstrate existence of a
sufficient water supply and wastewater treatment and transmission
capacity for existing and future customers; (o) meet and confer
with affected special districts regarding impacts; (p) incorporate
feasible school impact initiation requirements into development
agreements; (q) demonstrate compliance with a MOU with the
County of Sacramento.
Problem with Existing Law
Napa LAFCO’s Brendon Freeman has identified a blind spot in the finalization process
for city annexations. Napa LAFCO staff believe a term and condition may be appropriate
to streamline the process from filing a Certificate of Completion to final recordation with
the State Board of Equalization. Napa LAFCO staff has had issues in which a Certificate
of Completion has been filed, but for whatever reason (applicant’s bad check, city drops
the ball in the process, etc.), the State Board of Equalization will not process the
boundary change. It doesn’t do much good to file a Certificate of Completion for an
annexation but not have it officially recognized by SBE, according to Freeman. (Brendon
Freeman, Napa LAFCO)
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LAFCo's Role as a Regulatory Agency: Terms and Conditions

Introduction
The Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000,
Government Code section 56000 et seq., (the "Act") was adopted by the Legislature to further
the policy of the State, to "encourage orderly growth and development which are essential to the
social, fiscal, and economic well-being of the state." (Gov. Code § 56001.) To that end, each
LAFCO is charged with "discouraging urban sprawl, preserving open-space and prime
agricultural lands, efficiently providing governmental services, and encouraging the orderly
formation and development of local agencies based upon local conditions and circumstances."
LAFCOs are responsible for processing changes of organizations in light of the above, and are
often said to have broad powers in doing so, subject only to the limitation that LAFCO can not
directly regulate land use, property development, or subdivision requirements. These powers are
described in more detail below.
Generally, the Act sets out requirements for single changes of organization (annexations,
detachments, dissolutions, disincorporations, consolidations, incorporations, formations, mergers
or the establishment of a subsidiary district, and proposals for the exercise of new or different
functions or classes of services) and reorganizations, which are two or more single changes of
organization included in a single proposal.
To assist it in making decisions regarding changes of organization and reorganization in a
manner that is consistent with State policy set out above, LAFCOs are also required to adopt
"spheres of influence" for each local governmental agency within its jurisdiction. A "sphere of
influence" is defined as "a plan for the probably physical boundaries and service area of a local
agency as determined by the commission." (Gov. Code § 56076.)
The following provides a brief overview of LAFCOs responsibilities regarding
processing annexations, incorporations and spheres of influence.
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Discussion
The Basics
The Act contains varied and various requirements for proposals for different types of
changes of organization and reorganization, but common to the processing of proposals are the
following:
1.

LAFCO must generally require that a change of organization or reorganization is
consistent with the sphere of influence(s) of the affected agencies.

2.

LAFCO must consider the non-exhaustive list of factors set out in Government
Code section 56668 in making its determinations regarding the proposal. If the
proposal includes a city detachment or district annexation, LAFCO must also
consider the factors set out at Government Code section 56668.3 Additionally,
LAFCO may, "but is not required to. Consider regional growth goals and
policies" as set out in Government Code section 56668.5. The full text of these is
set out in Exhibit "A."

3.

LAFCO may approve any proposal with or without the conditions set out in
Government Code sections 56885.5 and 56886. These sections are set out in
Exhibit "B." As is evident upon review of these potential terms and conditions,
LAFCO has great term and condition crafting power, including a statutorily
authorized broad grant of power to impose any other "matters necessary or
incidental to any terms and conditions specified in [Section 56886]." (Gov. Code
§ 56886 (v).)

Annexations
An annexation is defined as "the annexation, inclusion, attachment or addition of territory
to a city or a district." (Gov. Code § 56017.) An application for an annexation to a city or
district may be initiated either by petition or by Resolution of Application by an affected
agency. (Gov. Code § 56653.)
As stated above, territory can only be annexed into a city or district if it is consistent with
the sphere of influence of the affected city or district. (Gov. Code § 56375.5.) That said, many
LAFCOs permit an annexation of territory not within the sphere of influence of a city or district,
to be processed concurrently with a sphere of influence amendment. A discussion of procedures
governing spheres of influence is set out below. LAFCOs are required to require that a city
prezone territory prior to considering an annexation of the territory to the city.
Additional requirements apply to annexations that qualify as "unincorporated islands"
pursuant to the provisions of Sections 56375, 56375.3 and 56375.4, annexations involving lands
subject to Williamson Act contracts, and annexations of territory within Farmland Security
Zones.
1 Note that a school district can initiate a change of organization or reorganization even though school district's are
not subject to LAFCOs jurisdiction.
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Incorporations
An "incorporation" is defined in the Act as "the incorporation, formation, creation, and
establishment of a city with corporate powers." (Gov. Code § 56043.) Any area to be
incorporated must have at least 500 registered voters within the affected area, measured at the
time commission proceedings are initiated. (Id.)
In addition to the general factors that must be considered for all proposals, LAFCOs must
also:
1.

Prepare or cause to be prepared a comprehensive fiscal analysis.

2.

Make determinations on the following matters:
a.

Property tax exchanged by the affected agencies pursuant to Government
Code section 56810.

b.

Determine the sphere of influence for the new city within one year of the
effective date of the incorporation, as required by Government Code
section 56426.5.

c.

Make the findings specifically set out in Section 56720. The full text of
Section 56720 is set out in Exhibit "C."

d.

Pursuant to Government Code section 56815, find that the following two
quantities are substantially equal:
(1)

Revenues currently received by the local agency transferring the
affected territory that, but for the operation of this section, would
accrue to the local agency receiving the affected territory.

(2)

Expenditures, including direct and indirect expenditures, currently
made by the local agency transferring the affected territory for
those services that will be assumed by the local agency receiving
the affected territory.

However, LAFCO may still approve an incorporation proposal even if the
above finding cannot be made if
(1)

The county and all of the subject agencies agree to the proposed
transfer.

(2)

The negative fiscal effect has been adequately mitigated by tax
sharing agreements, lump-sum payments, payments over a fixed
period of time, or any other terms and conditions pursuant to
Section 56886.
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For incorporations, LAFCO's resolution making determinations must accept or reject "each of
the fmdings and recommendations made in the executive officer's report prepared pursuant to
Section 56665, and the fiscal analysis prepared pursuant to Section 56800. If the commission
rejects a fmding or recommendation, the resolution making determinations shall include
findings by the commission which present the basis for any rejection." (Gov. Code § 56803.)

Spheres of Influence and Municipal Service Reviews
A sphere of influence is "LAFCO's plan for the probable physical boundaries and service
area of a local agency." (Gov. Code § 56076.) LAFCOs are required to "develop and
determine" the sphere of influence of each local agency within its jurisdiction. (Gov. Code §
56425 (a).) LAFCOs are required to review and update, as necessary, each sphere of influence
every 5 years (following 2008). (Gov. Code § 56425 (g.)
LAFCO is required to consider the following in determining agency spheres of influence:
(e)

In determining the sphere of influence of each local agency, the
commission shall consider and prepare a written statement of its
determinations with respect to each of the following:
(1)

The present and planned land uses in the area, including
agricultural and open-space lands.

(2)

The present and probable need for public facilities and services in
the area.

(3)

The present capacity of public facilities and adequacy of public
services that the agency provides or is authorized to provide.

(4)

The existence of any social or economic communities of interest in
the area if the commission determines that they are relevant to the
agency.

(Gov. Code § 56425 (e).) Additionally "when adopting, amending or updating a sphere of
influence for a special district" LAFCO must require existing districts to submit written
statements identifying "the functions or classes of services provided by those districts," and
"establish the nature, location and extent of any functions or classes of services provided by
existing districts." (Gov. Code § 56425 (i).)
Specific requirements for specific types of territory are delineated in the Act. However
generally LAFCO must hold a noticed public hearing prior to adopting, amending or revising a
sphere of influence. (Gov. Code § 56427.) This is true for an amendment to a sphere that is
initiated by "any person or local agency," for which LAFCO is required to, after complying with
the requirements of the California Environmental Quality Act ("CEQA") hold a noticed public
hearing and make the determinations required by Section 56425.
If the sphere of influence action involves an update or the adoption of an initial sphere of
influence, LAFCO must also conduct the so called "Municipal Service Review" "before, or in
conjunction with, but not later that then time it is considering an action" to either establish a
4
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sphere or update a sphere. (Gov. Code § 56430.) LAFCOs must make determinations on the
following:

(b)

(1)

Growth and population projections for the affected area.

(2)

Present and planned capacity of public facilities and adequacy of
public services, including infrastructure needs or deficiencies.

(3)

Financial ability of agencies to provide services.

(4)

Status of, and opportunities for, shared facilities.

(5)

Accountability for community service needs, including
governmental structure and operational efficiencies.

(6)

Any other matter related to effective or efficient service delivery,
as required by commission policy.

In conducting a service review, the commission shall comprehensively
review all of the agencies that provide the identified service or services
within the designated geographic area.

5
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EXHIBIT "A"
LAFCO Factors
56668.

Factors to be considered in review of proposal

Factors to be considered in the review of a proposal shall include, but not be limited to, all of the following:
(a)

Population and population density; land area and land use; per capita assessed valuation;
topography, natural boundaries, and drainage basins; proximity to other populated areas;
the likelihood of significant growth in the area, and in adjacent incorporated and
unincorporated areas, during the next 10 years.

(b)

The need for organized community services; the present cost and adequacy of
governmental services and controls in the area; probable future needs for those services
and controls; probable effect of the proposed incorporation, formation, annexation, or
exclusion and of alternative courses of action on the cost and adequacy of services and
controls in the area and adjacent areas.
"Services," as used in this subdivision, refers to governmental services whether or not the
services are services which would be provided by local agencies subject to this division,
and includes the public facilities necessary to provide those services.

(c)

The effect of the proposed action and of alternative actions, on adjacent areas, on
mutual social and economic interests, and on the local governmental structure of the
county.

(d)

The conformity of both the proposal and its anticipated effects with both the adopted
commission policies on providing planned, orderly, efficient patterns of urban
development, and the policies and priorities set forth in Section 56377.

(e)

The effect of the proposal on maintaining the physical and economic integrity of agricultural
lands, as defined by Section 56016.
The definiteness and certainty of the boundaries of the territory, the nonconformance of
proposed boundaries with lines of assessment or ownership, the creation of islands or
corridors of unincorporated territory, and other similar matters affecting the proposed
boundaries.
Consistency with city or county general and specific plans.
The sphere of influence of any local agency which may be applicable to the proposal being
reviewed.
The comments of any affected local agency or other public agency.
The ability of the newly formed or receiving entity to provide the services which are the
subject of the application to the area, including the sufficiency of revenues for those
services following the proposed boundary change.

(k)

Timely availability of water supplies adequate for projected needs as specified in Section
-6-
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65352.5.

(1)

The extent to which the proposal will affect a city or cities and the county in achieving their
respective fair shares of the regional housing needs as determined by the appropriate
council of governments consistent with Article 10.6 (commencing with Section 65580)
of Chapter 3 of Division 1 of Title 7.

(m)

Any information or comments from the landowner or owners, voters, or residents of the
affected territory.

(n)

Any information relating to existing land use designations.

(o)

The extent to which the proposal will promote environmental justice. As used in this
subdivision, "environmental justice" means the fair treatment of people of all races,
cultures, and incomes with respect to the location of public facilities and the provision of
public services.

56668.3.

(a)

(b)

56668.5.

District annexation; factors to consider and adoption of resolution

If the proposed change of organization or reorganization includes a city detachment or
district annexation, except a special reorganization, and the proceeding has not been
terminated based upon receipt of a resolution requesting termination pursuant to either
Section 56751 or Section 56857, factors to be considered by the commission shall
include all of the following:
(1)

In the case of district annexation, whether the proposed annexation will be for
the interest of landowners or present or future inhabitants within the district and
within the territory proposed to be annexed to the district.

(2)

In the case of a city detachment, whether the proposed detachment will be for the
interest of the landowners or present or future inhabitants within the city and
within the territory proposed to be detached from the city.

(3)

Any factors which may be considered by the commission as provided in Section
56668.

(4)

Any resolution raising objections to the action that may be filed by an affected
agency.

(5)

Any other matters which the commission deems material

The commission shall give great weight to any resolution raising objections to the action
that is filed by a city or a district. The commission's consideration shall be based only on
financial or service related concerns expressed in the protest. Except for findings
regarding the value of written protests, the commission is not required to make any
express findings concerning any of the factors considered by the commission.

Consideration of regional growth goals and policies
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The commission may, but is not required to, consider the regional growth goals and policies
established by a collaboration of elected officials only, formally representing their local jurisdictions in
an official capacity on a regional or subregional basis. This section does not grant any new powers or
authority to the commission or any other body to establish regional growth goals and policies independent
of the powers granted by other laws.

8
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EXHIBIT "B"
Terms and Conditions
§56886.

Terms and conditions

Any change of organization or reorganization may provide for, or be made subject to one or more of, the
following terms and conditions. If a change of organization or reorganization is made subject to one or
more of the following terms and conditions in the commission's resolution making determinations, the
terms and conditions imposed shall constitute the exclusive terms and conditions for the change of
organization or reorganization, notwithstanding the general provisions of Part 5 (commencing with
Section 57300). However, none of the following terms and conditions shall directly regulate land use,
property development, or subdivision requirements:
(a)

The payment of a fixed or determinable amount of money, either as a lump sum or in
installments, for the acquisition, transfer, use or right of use of all or any part of the
existing property, real or personal, of any city, county, or district.

(b)

The levying or fixing and the collection of any of the following, for the purpose of
providing for any payment required pursuant to
subdivision (a):
(1)

Special,

extraordinary,

or

additional

taxes

or

assessments.

(2)

Special, extraordinary, or additional service charges, rentals, or rates.

(3)

Both taxes or assessments and service charges, rentals, or rates.

(c)

The imposition, exemption, transfer, division, or apportionment, as among any affected
cities, affected counties, affected districts, and affected territory of liability for payment
of all or any part of principal, interest, and any other amounts which shall become due on
account of all or any part of any outstanding or then authorized but thereafter issued
bonds, including revenue bonds, or other contracts or obligations of any city, county,
district, or any improvement district within a local agency, and the levying or fixing and
the collection of any (1) taxes or assessments, or (2) service charges, rentals, or rates, or
(3) both taxes or assessments and service charges, rentals, or rates, in the same manner as
provided in the original authorization of the bonds and in the amount necessary to
provide for that payment.

(d)

If, as a result of any term or condition made pursuant to subdivision (c), the liability of
any affected city, affected county, or affected district for payment of the principal of any
bonded indebtedness is increased or decreased, the term and condition may specify the
amount, if any, of that increase or decrease which shall be included in, or excluded from,
the outstanding bonded indebtedness of that entity for the purpose of the application of
any statute or charter provision imposing a limitation upon the principal amount of
outstanding bonded indebtedness of the entity.

(e)

The formation of a new improvement district or districts or the annexation or detachment
of territory to, or from, any existing improvement district or districts.

(f)

The incurring of new indebtedness or liability by, or on behalf of, all or any part of any
local agency, including territory being annexed to any local agency, or of any existing or
proposed new improvement district within that local agency. The new indebtedness may
be the obligation solely of territory to be annexed if the local agency has the authority to
-9-
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establish zones for incurring indebtedness. The indebtedness or liability shall be incurred
substantially in accordance with the laws otherwise applicable to the local agency.
(g)

The issuance and sale of any bonds, including authorized but unissued bonds of a local
agency, either by that local agency or by a local agency designated as the successor to
any local agency which is extinguished as a result of any change of organization or
reorganization.

(h)

The acquisition, improvement, disposition, sale, transfer, or division of any property, real
or personal.
The disposition, transfer, or division of any moneys or funds, including cash on hand and
moneys due but uncollected, and any other obligations.

(j)

The fixing and establishment of priorities of use, or right of use, of water, or capacity
rights in any public improvements or facilities or any other property, real or personal.
However, none of the terms and conditions ordered pursuant to this subdivision shall
modify priorities of use, or right of use, to water, or capacity rights in any public
improvements or facilities that have been fixed and established by a court or an order of
the State Water Resources Control Board.

(k)

The establishment, continuation, or termination of any office, department, or board, or
the transfer, combining, consolidation, or separation of any offices, departments, or
boards, or any of the functions of those offices, departments, or boards, if, and to the
extent that, any of those matters is authorized by the principal act.
The employment, transfer, or discharge of employees, the continuation, modification, or
termination of existing employment contracts, civil service rights, seniority rights,
retirement rights, and other employee benefits and rights.
The designation of a city, county, or district, as the successor to any local agency that is
extinguished as a result of any change of organization or reorganization, for the purpose
of succeeding to all of the rights, duties, and obligations of the extinguished local agency
with respect to enforcement, performance, or payment of any outstanding bonds,
including revenue bonds, or other contracts and obligations of the extinguished local
agency.

(n)

The designation of (1) the method for the selection of members of the legislative body of
a district or (2) the number of those members, or (3) both, where the proceedings are for a
consolidation, or a reorganization providing for a consolidation or formation of a new
district and the principal act provides for alternative methods of that selection or for
varying numbers of those members, or both.

(o)

The initiation, conduct, or completion of proceedings on a proposal made under, and
pursuant to, this division.

(p)

The fixing of the effective date or dates of any change of organization, subject to the
limitations of Section 57202.

(q)

Any terms and conditions authorized or required by the principal act with respect to any
change of organization.

(r)

The continuation or provision of any service provided at that time, or previously
authorized to be provided by an official act of the local agency.
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(s)

The levying of assessments, including the imposition of a fee pursuant to Section 50029
or 66484.3 or the approval by the voters of general or special taxes. For the purposes of
this section, imposition of a fee as a condition of the issuance of a building permit does
not constitute direct regulation of land use, property development, or subdivision
requirements.

(t)

The extension or continuation of any previously authorized charge, fee, assessment, or
tax by the local agency or a successor local agency in the affected territory.

(u)

The transfer of authority and responsibility among any affected cities, affected counties,
and affected districts for the administration of special tax and special assessment districts,
including, but not limited to, the levying and collecting of special taxes and special
assessments, including the determination of the annual special tax rate within authorized
limits; the management of redemption, reserve, special reserve, and construction funds;
the issuance of bonds which are authorized but not yet issued at the time of the transfer,
including not yet issued portions or phases of bonds which are authorized; supervision of
construction paid for with bond or special tax or assessment proceeds; administration of
agreements to acquire public facilities and reimburse advances made to the district; and
all other rights and responsibilities with respect to the levies, bonds, funds, and use of
proceeds that would have applied to the local agency that created the special tax or
special assessment district.

(v)

Any other matters necessary or incidental to any of the terms and conditions specified in
this section. If a change of organization, reorganization, or special reorganization
provides for, or is made subject to one or more of, the terms and conditions specified in
this section, those terms and conditions shall be deemed to be the exclusive terms and
conditions for the change of organization, reorganization, or special reorganization, and
shall control over any general provisions of Part 5 (commencing with Section 57300).
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EXHIBIT "C"
Findings for Incorporations
56720. Necessary findings; proposed incorporations

The commission shall not approve or conditionally approve any proposal that includes an incorporation,
unless the commission finds, based on the entire record, that:
(a)

The proposed incorporation is consistent with the intent of this division, including, but
not limited to, the policies of Sections 56001, 56300, 56301, and 56377.

(b)

It has reviewed the spheres of influence of the affected local agencies and the incorporation is
consistent with those spheres of influence.

(c)

It has reviewed the comprehensive fiscal analysis prepared pursuant to Section 56800
and the Controller's report prepared pursuant to Section 56801.

(d)

It has reviewed the executive officer's report and recommendation prepared pursuant to
Section 56665, and the testimony presented at its public hearing.

(e)

The proposed city is expected to receive revenues sufficient to provide public services and
facilities and a reasonable reserve during the three fiscal years following incorporation.

- 12 SDPUBTDESOUSA\387341.1
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LAFCo’s Role as a Regulatory Agency:
Terms and Conditions
LAFCos Impose Terms and Conditions to Implement Public Policies
LAFCos may conditionally approve any proposal for a change of organization,
reorganization, or sphere of influence amendment by including terms and conditions. 1
However, there is no consensus on how far those terms and conditions may go. Some
argue that those terms and conditions cannot mandate the content of EIRs and are limited
to fiscal, tax, governance, and service issues. Others claim that LAFCos have broad
authority to impose terms and conditions that effectuate the policies they are charged with
implementing.
The extent to which a LAFCo is willing to impose terms and conditions will vary
from Commission to Commission and often depend on how aggressive a Commission is
willing to be. A Commission wanting to impose broad terms and conditions is supported
by case law.
“The commission may make its approval conditional on a virtually limitless array of
factors…which are set forth in detail in [section 56886].” A court will only invalidate a
Commission decision if it abuses its discretion “by making a determination not supported
by substantial evidence in light of the whole record.” 2 This is a deferential standard of
review and only requires a LAFCo to make a reasoned decision. The decision will be
upheld even if the court, if it exercised its independent judgment, would come to a different
conclusion.
The Legislature granted LAFCos the authority to conditionally approve proposals so
that they may effectuate the public policies they are charged with implementing, including:
•
•

•

1

Orderly growth and development of the State;
Balancing development with sometimes competing state interests of:
o Discouraging urban sprawl;
o Preserving open space and prime agricultural lands; and
o Efficiently extending government services.
Providing housing for persons and families of all incomes;

Gov. Code §§ 56375, 56428, 56880, and Fallbrook Sanitary District v. San Diego Local Agency
Formation Commission (1989) 208 Cal.App.3d 753, 758.
2
Board of Supervisors v. Local Agency Formation Commission of Sacramento County (1992) 3 Cal.4th
903, 912.)
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Types and levels of community services weighing the total community needs against
available financial resources;
Service priorities that reflect local circumstances, conditions, and limited financial
resources; and
Encouraging development away from existing open-space lands to uses other than
open-space uses. 3

LAFCos are charged with considering a broad range of important State policies and are
permitted to condition approval so that these policies may be implemented. However,
LAFCos powers are not limitless.
Limitations on LAFCo Authority to Impose Terms and Conditions
LAFCo authority to conditionally approve or disapprove proposals is subject to
some important and powerful limitations. The most important limitation is that LAFCos
may not:
•

Directly regulate land use density or intensity, property development, or
subdivision requirements

The difficulty in applying this limitation is defining what direct land use regulation
includes. Some LAFCos, such as Ventura County, has concluded that it cannot impose
conditions that requires encumbrance of certain agricultural lands to buffer and protect
nearby adjacent lands. 4 Other LAFCos, such as Yolo County, have come to the opposite
conclusion and implemented policies where LAFCos require specific mitigation when
considering proposals. Finally, LAFCos such as Sacramento County have not implemented
specific land mitigation policies but have included conditions requiring certain amounts of
mitigation without dictating where the mitigation must take place.
The most common position appears to be that LAFCos cannot impose terms and
conditions dictating how specific parcels or areas must be utilized. However, LAFCos may
include terms and conditions that require a certain amount of lands to be utilized in a
certain way, i.e. preserved as open space, with the decision of which lands will be used to
meet that condition left up to the applicant. Again, there is no consensus on how far a
LAFCo may go and no case law directly addressing this issue. What terms and conditions a
LAFCo is willing to impose is left to the discretion of each individual LAFCo.
LAFCos are also subject to other, more specific limitations. For instance, LAFCos
may not:
Gov. Code §§ 56001, 56301, 56377
It should be noted that Ventura County’s conclusion appears based, in part, on the fact that they
considered mandating buffers on particular lands.

3

4
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Disapprove annexations by resolutions of contiguous territories in very unique
circumstances;
Condition approval on the standards or frequency of maintenance of existing roads
within annexed territory;
Condition approval on improvement of a public facility not owned by the proposing
agency;
Allow annexation of land within a farmland security zone in certain circumstances;
Allow annexation of tidelands or submerged lands without approval by the States
Land Commission; and
Make additions or deletions to a proposal so great that the general nature of the
proposal is materially altered. 5

While this is not an exhaustive list of LAFCo limitations, it provides examples of the
situations where LAFCOs must be careful to not exceed their authority.
Terms and Conditions LAFCos May Impose
As discussed above, LAFCos can conditionally approve proposal by imposing terms
and conditions. Some terms and conditions are specifically authorized by statute:
•
•
•
•
•
•
•
•
•
•
•
•
•
•

The payment of money for the acquisition, transfer, or use or right to use all or any
part of existing property, real or personal, of any city, county or district;
The levying or fixing and collection of taxes, assessments, service charges, rentals, or
rates to make the required payment of money;
The imposition, transfer, division, or apportionment of any principal or interest that
become due on existing bonds;
The formation of new districts;
The detachment from or annexation to of any territory of any existing district;
The issuance and sale of any bonds;
The incurring of new indebtedness or liability;
The acquisition, improvement, disposition, sale, transfer, or division of any
property, real or personal;
The disposition, transfer or division of any moneys or funds;
The fixing and establishment of priorities of use, or right of use, or water;
The establishment, continuation, or termination of any office, department or board;
The employment, transfer, or discharge of employees;
The designation of a city, county, or district as a successor agency;
The method for the selection of members of the legislative body of a district;

Gov. Code §§ 56375, 56376.5, 56740, 56749, and Fallbrook Sanitary District v. San Diego Local
Agency Formation Commission, supra, 208 Cal.App.3d at p. 765
5
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The designation of the number of members of the legislative body of a district;
The fixing of the effective date or dates of any change of organization;
Any terms or conditions authorized or required by a principal act on a change of
organization;
The continuation or provision of any service provided;
The levying of assessments;
The extension or continuation of any previously authorized charge, fee, assessment,
or tax;
The transfer of authority and responsibility for the administration of special taxes
and assessment districts;
The provision of public utilities within 90 days after a change of organization or
reorganization is completed;
Subject to an election;
Subject to mitigation of negative fiscal effects for incorporations; and
Subject to completion of another change of organization or reorganization. 6

Many LAFCos also impose additional terms and conditions that promote and protect
the public policies LAFCos are charged with implementing. Although there is no express
authority for doing so, there is no case law overturning an imposed term or condition not
expressly authorized by statute. It appears that so long as a LAFCO does not violate an
express limitation and the term or condition is clearly related to the applicable public
policies, a term or condition implementing the public policy can be successfully imposed
and defended.
One example of conditions relating to services is a recent application submitted to
Sacramento LAFCo for the City of Sacramento to annex a small area. While the land is
currently used for gravel mining, a concern raised by the fire protection district currently
serving the area was that that the City of Sacramento did not have a nearby station that
could provide adequate services. Once Sacramento LAFCo was made aware of this issue, it
included, as a condition of approval, a requirement that the City and the existing fire
protection district agree on a way to service the new area until the City extended its
services to adequately protect the new area. This is just one example of the many creative
ways a LAFCo can conditionally approve a proposal while addressing issues related to
public services.
Imposing Conditions Requiring Preservation of Open Space and Agricultural Lands
As discussed above, LAFCos are charged with protecting the important public policy
of preserving open space, agricultural, and prime agricultural lands. 7 Since LAFCos only

6
7

Gov. Code, § 56886
Gov. Code, §§ 56001, 56301
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make decisions on proposals before them, the vehicle for upholding their duties is to
impose a condition requiring preservation of these types of lands.
These conditions most often take the form of a condition that requires a certain
amount (or percentage) of land be preserved as open space or agricultural land. If it very
important that such conditions do not designate which lands are preserved as open space
of agricultural land. To do so would likely be a prohibited direct regulation of land use.
Instead the determination of which lands are preserved as open space or agricultural land
must be left to the applicant. In enforcing this policy through imposition of conditions, a
LAFCo must be careful that it does not directly regulate land use. The method a LAFCo can
use to steer clear of the prohibition is to require a certain amount of land be preserved and
not mandate particulate parcels be preserved.
Examples where such conditions have been imposed include: 8
•

•

•

Sacramento LAFCo imposed a condition on the City of Folsom when it expanded its
sphere of influence to set aside a specific amount of land to be conserved for open
space and agricultural uses. 9 While Sacramento LAFCo did not indicate which
particular parcels must be preserved it did set an amount that must be preserved.
This is not a direct regulation of land use because Sacramento LAFCo is not dictating
how a particular piece of land must be used but instead leaves it to the City of
Folsom to decided which parcels will remain open space.
Sacramento LAFCo imposed a condition on the City of Sacramento when it approved
an annexation, requiring that for every acre of land developed in the annexed area,
an acre of land must be preserved as open space or agricultural land within the
same general area.
Yolo County LAFCo has an agricultural policy in place that requires for every acre of
agricultural land lost to development the proponent must secure at least an acre of
agricultural easement. 10

Imposing Conditions Regarding Water
A LAFCo may impose a specific condition relating to water when conditionally
approving a change of organization or reorganization:

There have been no legal challenges to the imposition of these types of conditions at this time.
How a Court would decide the issue is impossible to definitively answer, although the multiple
expressions of public policy regarding preservation of such lands weighs heavily in favor of finding
such conditions legally defensible and enforceable.
9 Sacramento LAFCo Resolution No. LAFC-4-97, adopted June 6, 2001
10
Yolo LAFCo Agricultural Conservation Policy, § IV(C)(5) (2007)
8
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The fixing and establishment of priorities of use, or right of use, or water, or capacity
rights in any public improvements or facilities or any other property, real or
personal. However, none of the terms and conditions ordered pursuant to this
subdivision shall modify priorities of use, or right of use, to water, or capacity rights
in any public improvements or facilities that have been fixed and established by a
court or an order of the State Water Resources Control Board.

While there is no reported decision where a LAFCo condition on the use of water
was challenged, a LAFCo resolution approving detachment from a water district that
included a condition that the detached territory would no longer have to pay taxes and
assessments to the water district for bonded indebtedness was set aside as contrary to
state law. The court based its decision on the fact that the water district was created by a
specific state act that required continued payment even after detachment. The court found
that a special statute dealing expressly with a particular subject governs over a general
statute. 11
The case highlights the importance of careful legal research and factual support
when imposing terms and conditions, especially related to water. As we are all aware,
water is a volatile subject in California. Rather than mandating how water must be
distributed when conditionally approving a change of organization, the best practice is to
attempt to have all the impacted parties reach an agreement, thereby obviating the need
for a LAFCo condition related to water. Instead, a LAFCo can simply incorporate the
agreement into its resolution conditionally approving the change of organization.
Imposing Conditions Requiring Implementation of CEQA Mitigation Measures
Another important condition LAFCos often consider and/or impose relates to
mitigation measures recommended by an Environmental Impact Report (EIR). Again, as
with many of these terms and conditions, there is no consensus on whether this is
permitted. However, while there have been many legal challenges to specific CEQA
determinations, there is no judicial decision setting aside a LAFCo resolution because it
incorporates mitigation measures. Indeed, there is an argument that LAFCos, when they
are the lead agency, such as for sphere of influence determinations or incorporation
proposals, must include mitigation measures as a condition of approval. 12 Whether this is
also true when a LAFCo serves as only a responsible agency is open to debate.
Including implementation of mitigation measures as a condition of approval is a way
to ensure that proponents effectuate the mitigation measures necessary to lessen the
environmental impact of any given proposal.
Antelope Valley – East Kern Water Agency v. Local Agency Formation Commission (1988) 204
Cal.App.3d 990, 993-995
12Pub. Resources Code, § 21081.6(b)
11
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For example, recent incorporations and annexations have expressly included
mitigation measures as part of the terms and conditions approving the proposal:
•
•

•

Sacramento LAFCo approved incorporation of the City of Rancho Cordova with the
mitigation measures recommended by the EIR being expressly incorporated as a
condition of approval (2002);
Sacramento LAFCo also expressly incorporated mitigation measures as a condition
of approval in approving the incorporations of:
o The City of Elk Grove (2000); and
o The City of Citrus Heights (1996)
Sacramento LAFCo approved an annexation proposal from the City of Sacramento
and expressly incorporated mitigation measures as a condition of approval (2008).

At this time there have been no reported legal decisions where a LAFCos imposition
of mitigation measures as a condition of approval was challenged. While there appears to
be solid statutory ground for including such a condition, it must be emphasized that CEQA
applies differently to different proposals and each proposal must be carefully considered
on the basis of its particular facts.
Examples of How Far LAFCos May Go In Imposing Conditions
To date there have been very few legal challenges to conditions imposed by a LAFCo
approving a proposal. Due to the lack of extensive case law, it is difficult to always answer
how far a LAFCo may go. To help define these boundaries, it is important to always return
to the public policies that LAFCos are charged with effectuating.
The limited amount of judicial guidance and Attorney General opinions on the
matter offers the following examples:
•

•

A LAFCo was permitted to alter an incorporation proposal by making a
sanitary district a subsidiary district of the new city instead of remaining an
independent district. The Court held that LAFCos are permitted to make any
additions or deletions to proposals so long as those modifications did not
materially alter the general nature of the proposal. 13
A LAFCo was permitted to enlarge the proposed boundaries included an
incorporation proposal so long as it was consistent with LAFCos policies and
it did not change the fundamental nature of the proposal. 14

Fallbrook Sanitary District v. San Diego Local Agency Formation Commission, supra, 208 Cal.App.3d
at p. 765.
14 The Honorable Robert A. Ryan, 91 Ops.Cal.Atty.Gen 33 (2008)
13

2009 Annual Conference

October 30, 2009

Strategies for Developing Effective and Defensible Terms and Conditions
There are numerous strategies LAFCos can use to develop effective and defensible
terms and conditions. These strategies are based on actual practices and serve as a way to
legally bolster any terms and conditions a LAFCo may choose to impose:
•

•

•

Support any terms and conditions by specific findings in the resolution conditionally
approving the application that either (1) specify the statutory authority for
imposing the terms or condition or (2) specify the public policy the term and
condition is implementing.
Adopt LAFCo specific policies and procedures that “encourage and provide planned,
well-ordered, efficient urban development patterns with appropriate consideration
of preserving open-space and agricultural lands within those patterns.” 15 The
policies and procedures adopted by each LAFCo will vary, based on a variety of
factors, including the composition of the Commission and the areas it oversees.
However, LAFCo specific policies and procedures are a tool for each LAFCo to tailor
and emphasize the public policies it believes warrant the greatest protection.
If a term or condition is controversial work to either amend the term or condition to
minimize the controversy or actively meet and work with the applicant to come to
an agreement that effectuates the intent of the controversial term of condition. The
more support and concurrence obtained from an applicant, the less likely it is that
the term or condition will be challenged.

CEQA and LAFCos
LAFCos role in implementing CEQA varies depending on the type of proposal before
the Commission. If a proposal is to amend a sphere of influence to include new territory
that could result in a change in the uses of the property, LAFCo is the lead agency and is
required to prepare an EIR. 16 If the sphere of influence is coextensive with existing
boundaries no EIR is required because there is no potential for a significant effect on the
environment. If the proposal is for an annexation, LAFCo is a responsible agency and is not
required to prepare the EIR; the City or district annexing new territory must prepare an
EIR. 17 In the case of a deannexation, LAFCo would serve as the lead agency and EIR would

Gov. Code, § 56300
City of Livermore v. LAFCO of Alameda County (1986) 184 Cal.App.3d 531 and City of Agoura Hills
v. LAFCO (1988) 198 Cal.App.3d 480
17 Bozung v. LAFCO (1975) 13 Cal.3d 263
15
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likely be required, depending on the particular circumstances surrounding the
deannexation. 18
LAFCos are commonly challenged on grounds that they failed to comply with CEQA.
Unfortunately, drawing broad conclusions from these challenges is difficult because CEQA
applies differently to every project, making consistent application relatively uncertain.
Despite these difficulties, a short summary of some recent decisions involving LAFCos
approvals challenged for failure to comply with CEQA is warranted:
•

•

•

•

The Save Our Waterfront Committee challenged Monterey County LAFCo’s approval
of an application by the City of Monterey to form a new community services district
because of an alleged inadequate EIR. The trial court denied the CEQA challenge on
the grounds that the environmental impacts had been adequately addressed in an
earlier EIR and the appellate court refused review because the appeal was
untimely. 19
Citrus Heights Pay-As-You-Go challenged Sacramento County LAFCo’s approval of
an annexation and its adoption of the mitigated negative declaration prepared by
the City. The appellate court upheld the action of Sacramento County LAFCo
because the Commission had satisfied all its CEQA obligations including consulting
with the City of Citrus Heights, reviewing the mitigated negative declaration with its
own environmental consultant, and concluding that water pressure issues were
sufficiently addressed in the resolution approving the application. 20
The Alisal Improvement Club challenged, in part, the Alameda County LAFCo’s
approval of an annexation proposal submitted by the City of Pleasanton on the
grounds that it certified a defective EIR. The Court upheld LAFCo’s action because,
as a responsible agency, the EIR prepared by the lead agency (Pleasanton) is
conclusively presumed to comply with CEQA, unless a lawsuit has been filed
contesting the EIR’s validity of there has been a substantial change in
circumstances. 21
The Sierra Club challenged, in part, the San Joaquin County LAFCo’s approval of an
annexation proposal submitted by the City of Lathrop on the grounds that there was
not substantial evidence to support the Commission’s finding of overriding
considerations with respect to the environmental impacts of the annexation. The
Court did not reach the merits of the CEQA challenge because of procedural issues
related to the doctrine requiring exhaustion of administrative remedies. 22 In a later,
unreported appeal of the trial court’s finding that the Commission acted in
accordance with CEQA, the Court upheld LAFCo’s action because it was only the

People ex rel. Younger v. LAFCO (1978) 81 Cal.App.3d 464
Save Our Waterfront Committee v. City of Monterey (2008) 2008 WL 2765337 (Not Reported)
20
Citrus Heights Infrastructure Pay-As-You-Go v. City Council of the City of Citrus Heights (2008) 2008
WL 2068331 (Not Reported)
21
Alisal Improvement Club v. City of Pleasanton (2005) 2005 WL 1766395 (Not reported)
22
Sierra Club v. San Joaquin LAFCO (1999) 21 Cal.4th 489
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responsible agency, and that LAFCo made the statutorily required findings and
statements. 23
The City of Redding challenged, in part, Shasta County LAFCo’s approval of an
annexation proposal by the City of Anderson on the grounds that the negative
declaration, first prepared by the Anderson as lead agency, should not have been
accepted by Shasta County LAFCo. The Court upheld the Commission’s actions
since, as responsible agency, it did not have the power to reject the negative
declaration and assume the role of lead agency. 24

Sierra Club v. San Joaquin LAFCO (2002) 2002 WL 31412526 (Not reported)
City of Redding v. Shasta County LAFCO (1989) 209 Cal.App.3d 1169

