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April 11, 2019 CALAFCO 

Staff Workshop
Breakout Session 10:45 a.m. –

12:15 p.m.

CEQA 201

• LAFCo proper use of exceptions

(By Nathaniel Taylor)

• LAFCo as “Lead Agency under CEQA”

(By Holly O. Whatley)

• LAFCo as “Responsible Agency under CEQA”

(By Scott Browne)

Today’s Moderator: 

SR Jones

April 11, 2019

WHAT’S UP WITH CEQA EXEMPTIONS?

Nathaniel (Nat) Taylor

Lamphier-Gregory
1944 Embarcadero
Oakland, CA  94606

CEQA Exemptions:

My assumption: 

LAFCO staff have plenty to worry about just dealing with CKH and their 
Commissioners; For most, CEQA is a confusing complication

So: Here are some potential ways to reduce the CEQA headache...but don’t get too 
excited.
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 Categorical Exemptions i.e. “Cat. Ex.”(§15300 et. seq.), 
(of which there are 33 different types)

 Community Plan Exemptions (“CPE”) per §15183 – For 
Projects Consistent with a Community Plan or Zoning 
(Has anyone here ever seen or used one of these?)

 CEQA Streamlining for Infill Projects (§15183.3) (Ditto –
has anyone ever seen or used this in a LAFCO Reso?) 

 Projects Consistent with prior Program Level EIR 
(§15168) (Even more ditto?)

 The “Common Sense” (formerly, “general rule”) 
exemption per §15061(b)(3). (I bet everyone has use 
this one before, probably often – is it everyone’s 
favorite?)

Commonly Used Exemptions:

Example #1: 
Categorical Exemptions

Cat. Ex. can be used for many different types of projects –
Guidelines describes 33 different ones. 

Some that might be relevant to LAFCO include: 

– Existing Facilities (§15301)

– Annexations of Existing Facilities and Lots for Exempt 
Facilities (§15319)

– Changes in Organization of Local Agencies (§15320)

– Infill Development (§15332)

A Cat. Ex. Requires Work!! 

The Headache doesn’t go away; you can’t just invoke it, you 
need to support it with a written document that:

• Describes the Project

• Provides facts to show how the Project meets the criteria for 
the exemption

• Provides discussion and facts to show that none of the 
Exceptions to the Exemption a(§15300.2) represent.

For example: 

• Does it involve a Significant or Cumulative effect?

• Does it affect views from a Scenic Highway? 

• Is the site on the “Cortese List” (per Gov’t. Code 
65962.5)?

• Does it involve impacts to a historic resource? 
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Example #2: 
Community Plan Exemption

This section of the Guidelines (§15183) is used to exempt 
projects from further environmental analysis if the project is 
consistent with existing zoning, community plan or general 
plan policies for which an EIR was certified. 

Can’t be used if analysis identifies project-specific significant 
effects that are peculiar to the project or its site.

How might this come to LAFCO? 

Most likely if it was used by the Lead Agency; it’s not 
something LAFCO would use this on its own.

Requirements for a CPE

Prepare Initial Study to address these questions:

 Is the project consistent with the development density 
established by existing zoning, community plan or 
general plan policies for which an EIR was certified?

 Are there environmental effects that are peculiar to the 
project or its site?

 Does it involve effects that were not analyzed in the 
previously certified EIR?

 Does it involve off-site or cumulative significant effects 
not previously analyzed?

 Is there substantial new information that would make 
previously analyzed significant effects more severe?

Is the issue peculiar to the project or the parcel on which the 
project would be located? That is, something about the site 
that is unusual or unique and not discussed in the prior EIR.

However, an effect on the environment is not peculiar if 
uniformly applied development policies or standards have 
been previously adopted by the city or county that 
substantially mitigate that environmental effect (unless 
substantial new information shows that the policies or 
standards will not substantially mitigate the environmental 
effect). 

Examples: City of Oakland SCAs

What does CEQA mean by “Peculiar?” 
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What types of projects qualify for an 
Exemption under §15183?

Subdivisions (Tentative Maps, Tentative Parcel Maps) that do 
not include other discretionary permits

Minor permit types, such as Boundary Adjustments, Site 
Plans, and Administrative Permits may also qualify if not 
otherwise exempt from CEQA. 

Major and Minor Use Permits may qualify only if the use 
type and operating characteristics are consistent with the 
analysis performed for the EIR. 

General Plan Amendments, Specific Plan Amendments, and 
Rezones will generally not be eligible unless the proposed 
change is minor in nature and remains consistent with the 
EIR analysis.

How is a §15183 Exemption different 
from other CEQA Exemptions?

A 15183 exemption typically requires a more detailed 
environmental analysis than other CEQA statutory or 
categorical exemptions. 

Projects which qualify for a categorical or statutory 
exemption will generally not benefit from the 15183 
process.

How does §15183 apply to LAFCO 
actions? 

LAFCO’s are not likely to see a §15183 exemption unless it was prepared by a Lead Agency 
as part of a LAFCO application. 

Oakland, SF, and perhaps other major cities use this often, because there are so many parts 
of the city that are part of a “community plan” or “specific plan” that were adopted with an 
EIR. But you can use this with a General Plan or zoning study if there’s an accompanying EIR.

Also, major cities have adopted “uniformly applied development policies or standards…” 
that are written to mitigate potentially significant impacts. Standard Conditions of Approval 
(SCAs) – e.g. Oakland 

A CEQA document prepared pursuant to §15183 will often include multiple references to 
SCAs that address environmental impacts that otherwise would require mitigation 
measures.
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CEQA Streamlining for Infill 
Development Projects (§15183.3)

This is not so much an “exemption” per se but a means for 
limiting the scope of CEQA review and documentation. It’s 
used most often by Lead Agencies for projects that quality; 
LAFCOs would not typically see one of these or prepare on 
their own. 

Tiering Pursuant to §15168 (Program  EIRs)

This section allows previously certified program EIRs to be used in support 
of streamlining and/or tiering provisions under CEQA. 

Program EIR: An EIR prepared for a project that includes a series of actions  
to be implemented over a long period of time (e.g., a redevelopment plan, 
General Plan or Specific Plan) , one large project that involves parts that are 
related geographically or by other shared characteristics. 

The key is that “subsequent activities in the program EIR must be examined 
in light of the program EIR to determine whether an additional 
environmental document must be prepared.” 

Section 15168(c) states, “If the agency  finds that pursuant to CEQA 
Guidelines Section 15162, no new effects could occur or no new mitigation 
measures would be required, the agency can approve the activity as being 
within the scope of the project covered by the program EIR and no new 
environmental document would be required.”

Use of this Section requires documentation to establish with substantial 
evidence its applicability to the project.

General Rule or “Common Sense” 
Exemption

§15061. REVIEW FOR EXEMPTION

Subsection (b)(3) states:

A project is exempt from CEQA if:

1.The project is exempt by statute 

2.The project is exempt pursuant to a categorical exemption 

3.The activity is covered by the general rule that CEQA 
applies only to projects which have the potential for 
causing a significant effect on the environment. Where it 
can be seen with certainty that there is no possibility 
that the activity in question may have a significant effect 
on the environment, the activity is not subject to CEQA.
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Some LAFCO Examples:

 Out of Agency Service Extensions (generally, no impact)

 Governmental reorganization where the only change is a 
boundary adjustment but the change would not open up 
opportunities for activities on the affected land that could 
have a physical effect on the environment.

 Contra Costa Example: Annexation of 2 20-acre parcels to 
the local irrigation district for access to agricultural 
irrigation water to support an agricultural use.

 Use of this exemption might not be appropriate for a SOI 
amendment if subsequent annexation and development of 
the new SOI area is anticipated as CEQA requires 
evaluating the whole of the action, not just movement of 
the boundary. 

Thank you for Listening!!

For help with CEQA call me at Lamphier-Gregory, 
anytime.

LAFCO AS LEAD AGENCY 
UNDER CEQA

CALAFCO STAFF WORKSHOP

April 11, 2019



3/27/2019

7

Colantuono, Highsmith & Whatley, PC

Holly O. Whatley

790 E. Colorado Blvd., Suite 850
Pasadena, CA 91101-2109
(213) 542-5704

hwhatley@chwlaw.us

19

LAFCO as Lead Agency

20

“I’m a leader not a follower.  Unless it’s a dark 
place, then you are going first.”

—Unknown

LAFCO as Lead Agency

21

•Not as common as LAFCO’s role as 
Responsible Agency
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LAFCO as Lead Agency—
Items to Consider

22

• Is LAFCO really the “lead agency”
• Does it have “principal responsibility” for carrying 

out or approving a project (Guidelines § 15367)

• Examples
• SOI/MSR

• Incorporation/Disincorporation

LAFCO as Lead Agency—
Items to Consider—Who’s the Boss

23

•Can’t pass the buck if LAFCO is Lead Agency

• Guidelines § 15051 resolves most questions

•Can move from Responsible Agency to Lead 
Agency in certain circumstances

LAFCO as Lead Agency—
Items to Consider

24

•Assuming it is a “project:”

• Is it exempt?

• If not, what CEQA document should 
LAFCO prepare?
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LAFCO as Lead Agency—
Items to Consider

25

• Initial Study to determine which of the 
three options to pursue

• Negative Declaration
• Mitigated Negative Declaration
• Environmental Impact Report

LAFCO as Lead Agency—
Items to Consider—Fair Argument

26

•EIR required if:

• “Substantial evidence” supports a “fair argument” 
that “significant impacts” may occur

LAFCO as Lead Agency—
Items to Consider—Responsible Agencies

27

TALK—TALK—TALK
• Notify RA’s before deciding which CEQA 

document to prepare

• If LAFCO determines an EIR is proper, send the 
Notice of Preparation to the RA’s

• If an NM or MND is used, send RA’s a Notice of 
Intent
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LAFCO as Lead Agency—
Items to Consider—Responsible Agencies

28

LISTEN—LISTEN—LISTEN

• Incorporate feedback from RA’s into CEQA 
analysis

• Ignore RA’s at your peril

LAFCO as Lead Agency—
Items to Consider—Who Prepares It?

29

• LAFCO Staff

•Outside Consultant

•Who Pays?

LAFCO as Lead Agency—
Items to Consider—Tiering

30

•Can LAFCO tier off an existing EIR?

• Tier off an existing EIR

• Must be an EIR for a broader project, policy or plan

• The project LAFCO considers must be for a  project, 
policy or plan of a lesser scope
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LAFCO as Lead Agency—
Items to Consider—Tiering

31

•Avoids repeatedly examining issues

• Only when project is consistent with general plan and 
zoning

• Limit examination of later project to:
• Effects that were not examined as significant in the 

earlier EIR; or,

• Effects susceptible to substantial 
reduction/avoidance by conditions or other means

LAFCO as Lead Agency—
Items to Consider—Tiering

32

•Can proceed with EIR on the significant effects 
not analyzed in prior EIR

•Can proceed with ND or MND if criteria in 
Guidelines § 15070 met

LAFCO as Lead Agency—
Items to Consider—Still More Talking

33

•For EIR’s

• Notice of Completion

• Notice of Availability

• Notice of Public Hearing

• Notice of Determination
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LAFCO as Lead Agency—
Items to Consider—Still More Talking

34

• For EIRs:

• Commission must make findings on each 
significant environmental effect

• Support findings by substantial evidence

• Explain the rationale behind each finding

LAFCO as Lead Agency—
Items to Consider—Still More Talking

35

• Sweat the details

•Connect the dots between evidence, potential 
environmental impact and findings

LAFCO as Lead Agency—
Items to Consider—Still More Listening

36

•Respond to substantive comments before 
certifying the FEIR or risk legal challenge

• Generally, the more specific the comment, the 
more specific the response should be

• Resist temptation to ignore
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LAFCO as Lead Agency—
Items to Consider—Don’t do It Alone

37

•Build a Strong Team

• Designate point person on staff

• CEQA Consultant (if needed)

• Identify primary contact for project proponent

• LAFCO counsel

LAFCO as Lead Agency

38

“First rule of leadership. Everything is your 
fault.”

—A Bug’s Life

Thursday April 11, 2019 

PRESENTED BY

Scott Browne,  Law Office of P. Scott Browne

CEQA 201
LAFCo as A Responsible Agency 

39
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CEQA

The California Environmental Quality Act (CEQA) was enacted by the 
Legislature in 1970.

Require that all state and local agencies prepare environmental 
analyses before making decisions that affect the environment both to 
inform decisionmakers on the impacts and to assure “an apprehensive 
citizenry” that the decisionmakers are considering the environmental 
impacts in their decisions.

40

Levels of CEQA Review:

 Not a Project (ministerial act, etc)

 General Rule Exemption 

 Statutory or Categorical Exemption

 Negative Declaration / Mitigated Negative Declaration

 Environmental Impact Report, including Findings of Overriding Consideration

41

LAFCO as a Responsible Agency
 Responsible Agencies (“RAs”) are agencies 

(other than the lead agency) that will issue a 
discretionary approval for a project.  (State 
CEQA Guidelines § 15381.)  

 Normally must rely upon the lead agency’s 
CEQA document, but will utilize its own 
independent judgment to consider those 
aspects of a project that are within the 
responsible agency’s jurisdiction.

42
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LAFCO as a Responsible Agency
Summary of Responsible Agency Duties

 Responsible Agency CEQA duties include:

 Consultation w/ lead agency prior to preparation of 
EIR or Negative Declaration

 Review of lead agency’s CEQA document and 
commenting on same

 Consideration of lead agency’s final CEQA document

 Adopt feasible alternatives/mitigation that are 
within LAFCO’s jurisdiction

 CEQA findings

 NOD following any approval

43

LAFCO as a Responsible Agency

COMMENTING TO THE LEAD AGENCY
 Lead agencies shall consult with responsible agencies before deciding 

what CEQA to prepare.  (Pub. Res. Code § 21080.3.) Failure to consider RA 
needs may invalidate an EIR.  Banning Ranch Conservancy v. City of 
Newport Beach (2017) 2 Cal.5th 918, 940

 RAs must respond in a timely fashion to lead agency requests for 
comments, information, and consultation. (State CEQA Guidelines §
15096(b).)  

 Within 30 days after receiving a notice of preparation, the RA must advise the 
Lead Agency as to the scope and content of needed environmental information 
germane to the agency’s statutory responsibilities. (Pub. Res. Code, §
21080.4(a).)

 RA Must explain any recommendation for the preparation of a particular CEQA 
document, such as a Negative Declaration or EIR

 Meetings:  RA Must designate a representative to attend any meetings 
requested by the lead agency regarding the scope and content of an EIR.  
(State CEQA Guidelines, § 15096(c).)  

44

LAFCO as a Responsible Agency

Practice Tip To Help Insure Receipt of Notice

LAFCO may wish to submit written requests for all 
CEQA and/or Brown Act Notices to agencies in 
order to help assure that LAFCO receives notices 
going forward.  

(Pub. Res. Code § 21092.2; Gov. Code § 54954.1)

45
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LAFCO as a Responsible Agency
COMMENTING ON THE COMPLETED ENVIRONMENTAL 
DOCUMENT

 Once a draft CEQA document has been released for public 
comment, RAs review and comment on the document.  (State 
CEQA Guidelines, § 15096(d).)

 RAs should make comments only as to activities that are within its 
scope of expertise or permitting power.  (Pub. Res. Code § 21153.)  
Can be combined with other comments on traditional LAFCO 
issues.

 Typically, LAFCO CEQA concerns are addressed in the land use, 
utilities, population & housing, agriculture and/or growth sections 
of an EIR or Negative Declaration.  (Refer to State CEQA Guidelines 
Appendix G.)  Consider template comment

46

LAFCO as a Responsible Agency

Practice Tip re Commenting

If LAFCO does not comment on an issue it may not raise 
that issue in challenging the CEQA document. Even if 
LAFCO does not want to sue, it’s comments can be 
used by other parties

Also LAFCo staff can be subject to criticism for waiting 
until the LAFCo proceeding to raise an issue.   

47

LAFCO as a Responsible Agency
REQUIRED ENVIRONMENTAL FINDINGS AS AN RA

 RAs “consider” the lead agency’s CEQA document, but do not re-certify or 
re-adopt it.  (State CEQA Guidelines § 15096 (f)-(g))

 Similar to lead agencies, responsible agencies must adopt findings:

 For MNDs, must find that no substantial evidence supports a fair argument that 
the project may result in significant impacts.

 For EIRs, must find that no feasible alternatives  or mitigation measures are 
available to reduce or avoid significant unavoidable impacts within the RAs 
jurisdiction.  For EIRs, these findings must be made in writing.  (State CEQA 
Guidelines §15096(h), 15091; RiverWatch v. Olivenhain Municipal Water 
District, (2009) 170 Cal.App.4th 1186 at 1202.)  

 If there are significant unavoidable impacts, then RA must also adopt a 
statement of overriding considerations, showing that benefits outweigh 
impacts, prior to any approval.  (State CEQA Guidelines § 15093)

48
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LAFCO as a Responsible Agency

Practice Tip re Findings

LAFCo may be able to utilize lead agency’s 
written CEQA findings if the Commission agrees 
with them.  But use caution here, because RA 
findings must reflect the RA’s own independent 
judgment and be supported by substantial 
evidence.  If LAFCo adopts any additional 
mitigation, it should justify it in findings

49

LAFCO as a Responsible Agency
ADDITIONAL CEQA DUTIES AFTER APPROVAL

 For all projects with mitigation measures (EIRs and MNDs), RAs must adopt 
a Mitigation Monitoring and Reporting Program.  (Pub. Res. Code §
21081.6.) May use the Lead Agencies MMP modified as needed

 RAs are supposed to file Notice of Determination (NOD) with County 
Clerk and Office of Planning and Research/State Clearinghouse within 
five working days.

 Filing the NOD starts a 30 day clock for any CEQA legal challenge to 
the LAFCo decision. Without it, challengers have 180 days to file. 

 Be careful.  Filing the NOD before final approval invalidates the NOD.  
If reconsideration is sought, the NOD must be refiled after the 
decision on reconsideration. 

50

LAFCO as a Responsible Agency
OPTIONS WHEN LAFCO’S CEQA CONCERNS ARE 
NOT ADDRESSED BY LEAD AGENCY
 State CEQA Guidelines § 15096(e):  If RA concludes that lead agency’s 

document is inadequate, RA must:

 Take the issue to court within 30 days after the lead agency files a 
notice of determination (or otherwise sue within applicable statute of 
limitations);

 Otherwise Be deemed to have waived any objections regarding 
adequacy;

 Prepare a subsequent EIR (or other CEQA document) as required by 
State CEQA Guidelines § 15162; or

 May Assume the lead agency role if the environmental document was 
not circulated to LAFCo.

51
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LAFCO as a Responsible Agency
WHEN CAN LAFCO REQUIRE A SUPPLEMENTAL NEG 
DEC OR EIR? 
 RA’s are required to consider whether changed circumstances require 

preparation of a supplemental environmental document. 

 State CEQA Guidelines § 15162 require supplemental environmental 
document (usually a Supplemental EIR (SEIR)) if the RA concludes that any 
of the following may generate significant impacts not addressed in the 
original environmental document:

 Substantial changes are proposed in the project

 Substantial changes occur with respect to the circumstances under 
which the project is undertaken 

 New information of substantial importance which was not available 
previously 

52

LAFCO as a Responsible Agency
Practice Tips Re RA CEQA Compliance

 Litigation risk:  Although more rare than lead agency challenges, RAs can 
be sued under CEQA.  (Consider Riverwatch case, in which court found 
that lead agency was not a necessary party to CEQA proceeding.)

 Cost implications (successful challengers recover attorney’s fees)

 Timing implications– can delay project for years

 Public perception and political implications  

 Practice Tip:  Include an indemnification provision in application and\or 
condition requiring indemnification to protect against financial risk of 
litigation for any project approvals

53
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Thank you for Staying Awake!

55

Scott Browne, LAFCO Counsel

Law Offices of Scott Browne
scott@scottbrowne.com

 530) 272-4250

mailto:scott@scottbrowne.com

